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"Plaintiff ~ay not recover from defendants for simply expressing 

their opinion of his judicial performance no matter how unreason­

able, extreme, or erroneous these opinions might be". 42 N.Y. 2d 

at 380, 381. However, the comment must be free from active 

malice and ill-will and must be an honest expression·of opinion, 

based on at least an inference from facts truly stated.Guitar v 

Westinghouse Electric Corp. 396 F.Supp 1052, Grower v New York, 

23 AD 2d 507 aff'd. 19 NY 2d 625. 

Fair comment has long been and still is a complete 

defense in libel and defamation actions in New York; Hoppener 

v Dunkirk Printing Co. 254 N.Y. 95 (Criticism of a high school 

coach and his team was fair commenl); Cheatum v Wehle, 5 N.Y. 2d 

585 (Criticism of former State Conservation Commissioner for ca~s-

ing death of birds protected as fair comment); Cole Fisher Rogow, 

Inc. v Carl Ally, Inc. 25 N.Y. 2d 943 (Criticism of advertisemnnt 

\~as protected as fair comment); Noblett v Massena Observer Pub­

lishing Co. 24 Misc. 2d 969 (Sup Ct. St. Lawrence Co. 1960) 

(fair comment to criticize a politician for "throwing a monkey 

\rrench't into his party); Bucklev v Vidal, 327 F. Supp. 1051 

(S.D.N.Y. 1971) (Fair cor.~ent to describe a book as pornooraphic) 

Upon consideration of the voluminous evidence 

presented to the court, it is clear that the A.D.L. 's charac:eri­

2ation of plaintiffs as anti-semitic constitute fair comment. 

Plaintiffs have continuously expressed highly critical views 
J 

about promirent Jewish figures, families and organizations, 

such as A.D.L. and B'Nai B'rith 3nd have connected them with 
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plaintiffs' critical vi€w~ on Zionism, Zionists, Mid-East­

foreign policy and international monetary policies. Plain­

tiffs have linked prominent Jews and Jev]ish organizations both 

in this country and abroad with the rise of Hitler, Nazis and 

Fescism~ the international drug tr~dc, and a myriad of purported 

conspiracies that have bedeviled the United States and the world 

at large) including a conspiracy to assassinate the U.S.L.P. 

leader, Lyndon LaRouche. 

At a minimum. under the fair comment doctrine, 

the facts of this case reasonably give rise to an inference 

upon which the A.D.L. can form an honest opinion that the plain_ 
. 

tiffs are anti-semitic. Gower v New York (supra); Guitar v 

Westinghouse, supra. 

Finally, by attacking B:nai B'rith and the Anti­

defamation League, plaintiffs have thrust themselves into t~e 

public forum and thereby have invited a response in kind from 

those whom it attacked; Buckley v Vidal 327 F. Supp 1054; 

Shenkman v O'Malley 2 A.D. 2d 567, 574-577. 

There has been no showing here of actual malice, 

no showing that the A.D.L. did not honestly hold the opinion 

it expressed which was based upon plaintiffs' own activities 

and p~blications. The A.D.L. did no more than act in accor­

dance with its historic and organizational purpose; that is, 
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to express its opinion and concerns when anti-semitism 

appeared and to identify and confront it as such. Indeed, 

in the light of the world's experience with anti-semitism 

prior to and during World War II, to say nothing o~ the 

history of anti-semitism over the past hundreds of years, 

it was reasonable for A.D.L. to poi~t to what it perceiveJ 

to be the anti-semitic overtones in plaintiffs' public activi­

ties and statements. It is only through public expression, 

protected so zealously by the First Amendment, that the 

clandestine work of bigotry and intolerances, which florishes 

when comment is suppressed, can be exposed to the full light of 

public scrutiny and dealt with appropriately. 

Summary judgment is appropriate in defamation 

and libel actions. Indeed, until recently, it has clearly been 

the rule and not the exception, See the Holy Spirit Association 

for Unification of the Horld v Harper & Roe Publ":'shers, Inc. 

(Sup. Ct New York Co., August 16, 1978; Greenfield, J:) 

Guitar v Westinghouse Electric Co~., supra; Rinaldi v Holt, 

Reinhardt & Winston, supra. This was so in order to avoid the 

"chilling effect" on freedom of speech a·nd the press Vlhich could 

be c3used by protracted litigatiun. Washington Post v Keogh 

355 F. 2d 965; Schwartz v Time, Inc. supra; Sutton v DeRiggi 

48 App Div 2d 912; McGowan v McDe~mott 47 App Div 2d 657, aff'd 

38 New York 2d 953. 
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While some recent Supreme Court cases, relied 

\1pon by plaintiffs, may be viewed as eroding the "chilling 

effect" rule, (See Herbert v Lando 441, US l53~ Walston v 

Readers Digest Assoc. 443 US 157; Hutchinson v Proxmire 

443 US Ill), these cases have not established an iron clad 

rule as to when summary judgment should be granted in a 

defamation case - and pre-discovery summary judgment is still 

viable if plaintiffs· claims are frivolous and without merit. 

Recently a more neutral approach has been taken 

regarding summary judgment in libel actions (See Nader v 

de Toledano 408 A. 2d 31, 50 ~(DC 1979) cert. denied - US ­

s.et. 1028 (1980). The Second Circuit in Yamouyannis v 

Consumers Union of United States 619 F. :?d 932 (1980) following 

Nader v de Toledano held ... "\ole think this neutral approach 

correctly states the rule as it is presently enforced: neither 

grant [sic] nor denial of a motion for summary judgment is to 

be preferred. Defamation actions, [or procedural purposes, 

such as discovery ... or for summary judgment, are to be treated 

no differently from othpr actions ... " (at p. 940) Notwith­

standing this h~lding, it appe3rs that the requirement in 

libel actions that plaintiff must prove "actual malice" with 

"convincing clarity" imposes a greater burden of proof thal1 

any other civil actions. A review of the papers and exhibits 

before this court reveals no facts upon which a jury could 

find with clear and convincing clarity that the defendant acted 

with actual malice. The only proof plaintiffs offer as to 
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actual malice is that confined to their bald and conclusory 

allegations in their complaint as well as in their affida~lits 

and exhibits submitted in opposition to the motion~ No 

persuasive evidentiary facts have been offered to sustain 

plaintiffs' claim of libel. Such evidence as is offered 

will not support the claim that the A.D.L. was reckless as 

to the truth or falsity of its publication. 

Plaintiffs urge that summary judgment not be 

granted because they have not had discovery and charge ttat 

this proceeding was brought by the A.D.L. specifically for t.he 

purpose of preventing discoyery_ New York courts in the past 

have consistently, in appropriate cases, held that absence of 

discovery is not a bar to granting of summary judgment before 

discovery. Frink v McEldowney, 29 NY 2d 720 (1974); Kruteck 

v Schimmel, 27 AD 2d 837, (Second Dept); Vinci v Gannett Co., 

Misc. 2d 146 (Sup. Ct Monroe Co. 1972) The basis for so holding, 

where a plaintiff produces no probative evidence co raise a 

triable issue J is that the mere hope that an examination will 

uncover or ~dd something to the case J or raise an issue as to 

the defendants' credibility is mere speculation and conjecture 

chat this is not sufficient to resist summary judgment. 

Schwartz v Time, Inc. (supra) 

As already pointed out plaintiffs have failec to 

raise any triable issue .In the questions of "public :igures!', 

'fair commenc" and "acrua1 mal ice" heretofore disc'Jssed. Gi.·..·e:1 
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the absolute paucity of evidentiary facts on these issues, it 

is difficult if not impossible to perceive how any discovery 

will materially change the present posture of this case. 

Clearly, this is a situation beyond the pale of the rationale 

in the Supreme Court's opinion in Lando, W lston and Proxmire 

which plaintiffs urge constitute a material shift in the Court's 

thinking on the granting of pre-discovery summary judgment. 

2.	 Invasion of Right of Privacy 

Plaintiffs, allege that the defendant have 

gathered information about them, followed, shadowed, 

investigated and infiltrated plaintiffs, anJ that such actions 

should constitute an invasion of privacy. New York does not 

recognize a common law right of invasion of privacy, as many 

jurisdictions do, ~~d any invasion of right of privacy must 

be brought within the statutory provisions of Sections 50 and 

51 of the Civil Rights Law, which deal with commercial ap­

propriation. Wojtuwicz v Delacorte Press, 43 N.Y. 2d 858, 374 

N.E. 2d 129, 403 N.Y.S. 2d 218 (1978); Cohen v Hallmark Cards, 

45 N.Y. 2d 493, 382 N.E. 2d 1145, 410 N.Y.S. 2d 282, (1978); 

Roe v Roe, 93 Misc 2d 201, 400 N.Y.S. 2d 668 (Supreme Court, 

New York County, 1977) 

Plaintiffs strongly rely upon Birnbaum v U.S. 

436 F. Supp 967 (1977), aff'd 588 F 2d 319 (1978) where the 

court held that: "The evidence is overwhelming that New York 

would recognize the common la,y right of privacy sufficiently 

to compensate for the kind of intrusion by the government into 

private mails represented by the instant case." 436 F Supp at 
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978. Plaintiffs cont~nd that since this was an intrusion case, 

and did not deal with appropriation, it should be persuasive 

evidence upon the court to recognize their claim of action for . 

intrusion. Assuming, arguendo, that the New York ~ourts will 

recognize such a common law right of privacy, for the type of 

activity complained of in Birnbaum, that case is distinguish­

able from the instant case. 

In Birnbaum the plaintiffs had their mail inter­

cepted, opened and copied by the C.I.A., a goverment organiza­

tion. Surely, this highly objectionable governmental activity 

cannot be comparable to the extremely less intrusive action of 

the defendants, a non-governmental organization, in gathering 

information about plaintiffs, as part of its regular investi­

gatory practices and activities concerning anti-semitiSID. 

Further, the Birnbaum court, despite the invidious nature of 

the governmental acts, relied on cornman law copyright and con­

stitutional principles as being depositive in its favorable 

ruling for plaintiff. 

Further, it seems clear that despite Birnbaum, 

the New York courts will not recognize a common law right of 

privacy. \,ojtuwicz v Delatorte Press, supra, was decided in 

the interim between the District Court ruling in Birnbaum and 

the Court of Appeals r~ling of that case, and although wojtuwicz 

dealt with the issue of appropriation, the ~ew York Court of 
f 

Appeals firmly held that there is no common law r~ght of privacy 

in New Yurko Again, in Cohn v ~.B.C 67 A.D. 2d 140 (1st Dept 

1979) the court, in a r~ling after Birnbaum, in considering 
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the invasion of privacy issue did so under sections 50 and 51 of 

the Civil Rights Law which was controlling. 

Due to the politically active and public nature 
, 

of the plaintiffs organization and the fact that much informa­

tion can be gathered against them from mere observation and a 

readi.ng of their own disseminated literature and materials it 

is unlikely that the defendant's conduct in gathering informa­

tion against the plaintiffs would constitute illegal or tortious 

activity. 

Finally, Nader v General Motors Cbrporation 

25 N.Y. 2d 560 (1970) seems to clearly be dispositive of this 

issue. There the court held: 

"It should be emphasized that the mere gathering 

of information about a particular individual does not give rise 

to a cause of action under this theory. Privacy is invaded 

only if the information sought is of a confidential nature anJ 

the defendant's conduct was unreasonably intrusive. Just as 

a common-law copyright is lost when the material is published, 

so too, there can be no invasion of privacy where the informa­

tion SOU&ltl.: is open to public view or has been voluntarily 

revealed to others." (p. 567) 

Justice Brietel, in a concurring opinion, 

made crystal clear as to the law in this State on this issue 

with the following language: "In this State thus far there has 

been no recognition of a common law of privacy, but only that 

which derives from a statute of rather limited scope [citing 

Civil Rights Lavl §§50 and 5l]"(p. 573) 
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Assuming plaintiffs' cormnon law right of pri",.~acy 

is recognized the reiteration of the bare allegations and vague 

generalities in their complaint are not sufficient to defeat 

defendant's motion for summary judgment. "The burd~n upon a 

party opposing a motion for summary judgment is not met merely 

by a repetition, or incorporation by reference of the allega­

tions contained in pleadings or bills of particular verified 

or unverified." Indig v Finkelstein, 23 N.Y. 2d 728, 2d 61 

(1968); Holdridge v Town of Burlington, 32 A.D. 581, (3rd Dept, 

1969). Further, "A mere hope or belief does not constitute an 

evidentiary basis warranting denial of a motion. (citation 

omitted) There must be shown something genuine and of sub­

stance which demonstrates the existence of a triable issue of 

ultimate fact". Bachrach v Furh0n Fabriken Bayer A.G. 42 A.D. 

2d 514 (1st Dept 1973) 

A fair reading of plaintiffs' papers reveal that 

they contain no more than conclusory allegations, with no sup­

porting facts to raise a triable issue. 

3. Assault and Battery 

Plaintiffs, in their sixth cause of action. con­

tend that certain individuals, acting as agents of the A.D.L., 

had caus~d tortious acts to ce co~itted upon U.S.L.P. me~bers 

constituting an assault and battery. 

Plaintiffs allege ;~n A.D.L. National Commission 

Hember, Arthur Shott ("Shott")" di,j in fact Decome active 
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'in the background' of an organization called Interfaith Ca­
they 

alition Against Nazis ("leAN")." Then/go on to allege that 

"one Percy wnee 1er C'W'nE.:e lcr"). act ing on behal f of lCAN and 

defendant A.D.L .. and within his authority. as a member, agent 

and employte of lCAN anc on information on behalf [at] the 

instigation and direction. explicit or implicit. of A.D.L. 

and its agent. Shott. assaulted plaintiffs Jenkins and Hilty" 

(compl. para. 46) A.D.L. has flatly denied these allegations. 

It is therefore incumbent upon plaintiffs to present evidentiar~J 

facts to support this allegation in order to raise a triable 

issue. Indig v Finkelstein, supra At best, plaintiffs have 

presented sketchy. circumstantial evidence. concerning their 

allegations. They have tried to fit together an incongruous 

jig saw puzzle based upon coincidence and the mere fact that 

the A.D.L. offered to provide legal assistance to one of the 

alleged tortfeasors. This hardly provides the factual connec­

tion necessary to demonstrate A.D.L. 's responsibility for the 

assault on plaintiffs Freda Hilty and Karen Jenkins. 

Similarly, the 3gency theory upon which plainti==s 

seek to implicate A.D.L. for ve~bal assaults against the autho~s 

of Dope, Inc. which allegedly occurred at Brandeis Universi~y. 

as alleged in plaintiffs' fourth cause of action and realleged 

in compl. ~47, do not raise a triable issue. Bachrach v 

Farbenfabriken - supra. The extension of summary judgment to 

tort cases was specifically designed to remove nebulous claims 

at early stages of litigation. Donlon v Pugliese 27 AD 2d 786 

(3rd Dept 1967) 
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4. Tortious Interference With Plaintiffs Business "Relations" 

In the fourth cause of action plaintiffs allege 

tortious interference with the distribution of the book Dope, Inc 

Plaintiffs contend that the libelous statements uttered by the 

A.D.L., concerning plaintiffs' cnti-semitism, injured the plain­

tiffs monetarily in the sales of their book Dope, Inc. Plain­

tiffs also assert that such activity constitutes interference 

with their business relations. Such an allegation can rest upon 

either of ~vO theories: first, that such acts are the result 

of intentional interference with plaintiffs' prospective econ­

omic advantage; secondly, that such acts form the basis of a 

prima facie tort. 

In Somers v Kaufman, 59 A.D. 2d 843 (1st Dept 1977) 

the court outlined the essential elements of both these theories. 

For the plaintiffs to recover on the theory of 

interference with an economic advantage, plaintiff must prove 

that the defendants intended to inflict injury by unlawful means. 

Plaintiffs must show actual malice in the same manner as is re­

quired in their defamation action."[T]he motive for interference 

must be malicious" 32 ii. Y. Jur. §41 at 197; Rudoff v Huntington 

sYmphony Or~hestra, 91 Misc 2d 26L~, 265. See also, Ni fty Foods 

Curp. v Great Atlantic and Pacific Tea Co. 614 F 2d 832 (1980). 

Plaintiffs have failed to sustain their burden on this issue 

as has been previously pointed uut above. 
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An action based on prima facie tort has several 

prerequisite elements that must be established for the cause cf 

action to be upheld: (1) infliction of intentional harm; 

(2) resulting in damage~; (3) without justification; and 

(4) by an act or series of acts that would otherwise be lawful. 

Somers v Kaufman, supra See Church of Scientology of Cali ­

fornia v Siegelman 475 F. Supp 9S0 (1979). 

If plaintiffs cannot raise a triable issue that 

the alleged defamatory statements were made with actual malice 

under the New York Times v Sullivan rule, it is strained 

reasoning to assume that such remarks were made with the inte~: 

to inflict economic harm upon plaintiffs. Plaintiffs claim 

a two-million dollar loss in the sale of Dope, Inc. arising 

from the alleged defamatory statements. However, plaintiffs 

have failed to provide evidentiary facts to demonstrate wit~ 

the requisite degree of certainty that the losses claimed 

resulted from A.D.L. 's conduct. On the contrary, plaintiffs 

in their publication I1New Solidarity" claim great success in 

the sale of the bopk . 

. Accordingly, for the reasons expressed above,
 

the motion for summary judgment is granted in all respects
 

as to all causes of action. Th~ complaint is dismissed.
 

Settle Judgment.
 

t • 

\ . ". --- ­Dated: October 17th, 1~80 I \ \ I, I 1 

J. S. C. 


